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Equality Rights and the Charter:
Reconceptualizing State Accountability  
for Ending Domestic Violence

Melanie	Randall1

The entry of feminists into law has turned law into a site of struggle rather 
than being taken only as a tool of struggle.2

A.	 INTRODUCTION	

The state’s major response to the problem of violence against women in 
intimate relationships — what is most commonly described as “domestic 
violence” — has been a legal one. While government initiatives have taken 
place on other fronts as well, through for example, the funding of shelters 
for assaulted women, the commissioning of reports3 and the provision of 
other victim services, the main and most comprehensive site of state in-
tervention and response has been through law. This legal response largely 
began with directives mandating that police arrest those suspected of per-
petrating “domestic violence,” and that Crowns prosecute these cases,4 
and progressed to legal reforms in the criminal justice system including 
the more recent establishment of specialized courts exclusively focusing on 
domestic violence throughout many Canadian jurisdictions.5

In addition to law reform as a response to violence against women, 
some branches of the state have acknowledged — even if in an incomplete 
and rudimentary manner — that domestic violence is a gender issue, and to 
this extent, have recognized its implication in the larger problem of gender 
inequality.6 While this linking of domestic violence and gender remains 
contested7 it is significant that it has been officially adopted in various state 
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pronouncements8 and this insight is certainly central to feminist activist9 
and scholarly work in this area. 

How is it, then, given law as the major terrain of state reform and of 
much feminist advocacy in relation to domestic violence, that this promi-
nent and concrete expression of gender inequality has been largely un-
touched by a direct Charter10 equality rights challenge?11 Why has section 
15 been virtually dormant in relation to the specific legal reforms under-
taken to respond to domestic violence and in relation to the broader politi-
cal and legal challenges around this issue? An equality rights analysis has 
infused much significant legal reform work in the area of sexual violence, 
most especially regarding sexual assault law, yet in terms of the violence 
perpetrated against women in their intimate adult relationships (“domes-
tic violence”) there has not to date been a direct constitutional challenge 
based on the section 15 equality provision of the Charter.12

There has, in fact, been extensive legal reform in relation to criminal law 
governing sexual assault and the direct impact of a feminist-inspired gen-
der analysis and section 15 Charter equality rights in this area. Advocates, 
academics, and policy-makers have been both successful and influential in 
having courts (and the legislature) address equality concerns in sexual as-
sault law, including in challenging the traditional reliance on corrobora-
tion, the use of past sexual history, and the use of third party records.13 
While the successes are in no way complete, and while the treatment of 
sexual assault survivors in the criminal justice system remains highly prob-
lematic, this does not negate the fact that some significant and positive le-
gal developments have taken place in relation to equality concerns in sexual 
assault law.

Given, then, that much effort to redress women’s subordination has 
taken place in the area of equality rights in law, and given that a core feature 
of this gender subordination is intimate violence against women, it seems a 
paradox that the legal guarantee of equality enshrined in the Charter has 
barely been expressly activated in this struggle, at least not in any direct and 
explicit way. But in thinking about what such a legal challenge would look 
like, the difficulties become ever more evident. This is largely because the 
direction of equality rights interpretation taken by the Canadian Supreme 
Court suggests an ever narrowing of the possibilities for capturing the nature 
and complexities of discrimination and inequality, particularly within the 
restrictive confines of the Law test and the restrictive judicial lens through 
which many judges at the Supreme Court approach equality claims.
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Thinking about how to engage an equality rights analysis under the 
Charter in relation to the complicated and seemingly intractable social, le-
gal, and political problems of violence against women in intimate relation-
ships, then, poses a series of questions and challenges. Of greatest conceptual 
difficulty is thinking about how to frame the problem in terms of the ways 
in which equality claims have been understood and analyzed in Charter 
jurisprudence. It appears, in fact, that there is an increasing disconnect be-
tween the actual contexts and conditions of lived gender inequality and 
the arid application of legal tests for and approaches to recognizing it. That 
the gendered problem of domestic violence and the legal terrain of equality 
rights under the Charter have yet to make much direct or meaningful con-
tact, then, is perhaps less surprising than it would initially appear. 

This argument is not intended to disparage the Charter or to be aligned 
with those Charter critics (including those on the right and left), whom 
Sheila McIntyre has so effectively excoriated in an analysis of “Feminist 
Movement in Law.”14 I am not arguing that we should abandon the language 
of rights or the struggle to push the limits of the Charter at every possible op-
portunity. But it does appear, as I elaborate more fully below, that the nature 
of the specific problem of intimate gendered violence and abuse in women’s 
lives, its complexity and its vastness (implicating so many institutions and 
social relations at the macro and micro levels), exceeds the restrictive — even 
anemic? — scope of Charter rights as they are currently interpreted. 

In this paper I outline the nature of the gendered problem of domestic 
violence within an equality framework. I then outline in broad terms the 
kinds of initiatives that need to be undertaken in order to move towards 
eradicating violence against women in intimate relationships. I juxtapose 
the kinds of redress and remedies needed against the inadequate conceptual 
framework offered by the current legal approach to equality articulated by 
the Supreme Court. Finally, I offer some initial and broad suggestions about 
what some possible legal strategies might look like which engage equality and 
other Charter rights to address and end the problem of domestic violence in 
women’s lives. Specifically, I suggest that even though the opportunity of 
posing a direct section 15 challenge in relation to domestic violence has yet 
to materialize or be seized, the failure of state action in this area — the ab-
sence of adequate legal protections for assaulted women — poses a violation 
of a number of Charter rights that should be actionable.

These suggestions for legal claims are necessarily ambitious and diffi-
cult, given the current state of the law, and given the Supreme Court’s ten-



278	 Making Equality Rights Real

dency to treat some social problems as not justiciable.15 But in spite of how 
formidable the challenges might be, I offer these considerations as part of a 
dialogue on how to advance towards the realization of substantive equality 
for women in Canada and how law might play a significant, if partial, role 
in that advance.

B.	 THE	GENDERED	HARMS	OF	DOMESTIC	VIOLENCE:	THE	LINKS	TO	
SEXUAL	INEQUALITY	AND	THEIR	LEGAL	RECOGNITION

Violence against women and children is a constitutive feature of women’s 
inequality as it is produced and reproduced throughout society at large in 
both the macro (institutional) and micro (interpersonal) levels. This has 
long been a central component of feminist analyses of the conditions of 
women’s subordination. The issues relating to sexual violence in women’s 
lives have been at the forefront of feminist activism, scholarship, and ad-
vocacy.16 

The violence and abuse so many women experience can also be under-
stood as a “gendered harm.”17 This concept involves making explicit and 
cognizable in law, an element of women’s experience, which is at once a 
cause and effect of gender inequality. It is a way of “recognizing that injury 
has a social as well as an individual dimension: people suffer harm not just 
because they are individuals but also because they are part of a particular 
class, group, race, or gender.”18

That violence against women is inextricably an expression of gender 
subordination, and that it is a violation of women’s rights, including funda-
mental human rights, has been recognized repeatedly and by organizations 
such as the United Nations. The U.N. observes that:

Violence against women is an obstacle to the achievement of the objec-
tives of equality, development and peace. Violence against women both 
violates and impairs or nullifies the enjoyment by women of their human 
rights and fundamental freedoms …. 19

The link between violence against women and gender inequality has 
also been acknowledged by the Supreme Court of Canada in numerous 
judgments engaging issues of sexualized and intimate violence. While it is 
Justice L’Heureux-Dube who has most forcefully made these connections 
starkly explicit over a series of her judgments, other Justices, including some 
male Justices, have recognized, for example, that sexual assault is a gendered 
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problem, an assault on women’s dignity, and a violation of women’s equal-
ity rights.20 While this recognition has been most explicit in the greater 
number of sexual assault cases which have reached the Supreme Court, the 
gendered dimensions of intimate violence in intimate relationships (that 
is, “domestic violence”) has also been recognized. Speaking specifically of 
domestic violence in R. v. Lavallee,21 for example, Wilson J. observes that:

The gravity, indeed, the tragedy of domestic violence can hardly be over-
stated. Greater media attention to this phenomenon in recent years has 
revealed both its prevalence and its horrific impact on women from all 
walks of life. Far from protecting women from it the law historically sanc-
tioned the abuse of women within marriage as an aspect of the husband’s 
ownership of his wife and his “right” to chastise her. One need only recall 
the centuries old law that a man is entitled to beat his wife with a stick “no 
thicker than his thumb.”

She continues to explain that

Laws do not spring out of a social vacuum. The notion that a man has a 
right to “discipline” his wife is deeply rooted in the history of our society. 
The woman’s duty was to serve her husband and to stay in the marriage 
at all costs “till death do us part” and to accept as her due any “punish-
ment” that was meted out for failing to please her husband. One conse-
quence of this attitude was that “wife battering” was rarely spoken of, 
rarely reported, rarely prosecuted, and even more rarely punished. Long 
after society abandoned its formal approval of spousal abuse tolerance of 
it continued and continues in some circles to this day.22

Despite this encouraging judicial recognition in some of the caselaw 
of the context of gender inequality, an opposing and worrying trend coex-
ists, which is especially evident in the expanding body of equality rights 
decisions. That is, the ways in which the concrete and harsh realities of 
what inequality actually looks like in women’s lives, tends to be neutral-
ized or even disappeared in the language used to describe it in the equality 
rights jurisprudence. For example, the somewhat anesthetized language of 
“disadvantage” and “stereotyping” sanitizes what feminists would more 
aptly describe as inequality, subordination, domination, or oppression, and 
identify as the harms and injuries flowing from that inequality. The idea of 
deeply-structured relations of power tends to disappear within the Supreme 
Court’s favoured terminology, as does the notion of any agency, complicity, 
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and responsibility on the part of those who are afforded and enjoy greater 
power and privilege in social, economic, and political terms.23 Of course, 
the Supreme Court’s legal discourse surrounding Charter equality rights 
easily accomplishes this erasure partly because of its highly abstracted fo-
cus on appropriate state and legal responses to inequality, rather than on 
the nature of inequality itself. 

The power of naming has long been identified as a staple of feminist 
analysis. The language chosen to describe a problem is highly significant 
to the way in which it is understood and identified, as well as to the kinds 
of solutions sought. This is particularly evident in relation to men’s vio-
lence against women and children.24 Yet even this descriptor is considered 
controversial in a political climate of increasing backlash and hostility to 
women’s equality claims,25 for it names both the perpetrators and the vic-
tims. Many would prefer the use of bland and gender neutral terms, such as 
interpersonal violence, family violence, or even domestic violence — terms 
which don’t focus on or even identify gender patterns regarding who per-
petrators and victims overwhelmingly are, but which expressly avoid doing 
so. 

The increasingly impatient reaction to discussions of gender discrimi-
nation and “women’s issues” appears to be a society-wide phenomenon. But 
it is also traceable in Canadian case law, in the Supreme Court’s tepid re-
ception to discrimination analyses in general, and in the diminishing rates 
of success of Charter equality claims, evidenced in the court’s failure to 
apprehend adequately the equality issues advanced in Symes,26 NWAC,27 
Thibadeau,28 Vancouver Society of Immigrant and Visible Minority Women,29 
Law, Lovelace,30 Walsh,31 Gosselin,32 N.A.P.E.,33 and Auton.34

Without suggesting that there is a hierarchy of issues in relation to gen-
der inequality and its imbrications with the other equally profound and 
interconnected forms of inequality structured around race, class, sexual-
ity, ability/disability, I do argue that the problem of men’s violence against 
women and children reveals a particularly gendered aspect of inequality in 
one of its more stark and brutal forms. In describing this violence I think 
it is critical that we struggle to retain language which does justice, so to 
speak, to what exactly it is we are talking about.35 This is especially critical 
given the trend towards degendering these issues, particularly in govern-
ment programs, policy and pronouncements, but also in many of the aca-
demic disciplines which address these issues.36 
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The politics of terminology aside, and in spite of the heated controver-
sies about its causes, solutions, and pervasiveness, almost everyone can be 
made to agree that violence in intimate relationships is a serious problem. 
The research in this area is now vast and ever expanding, documenting the 
damaging and devastating effects of this violence in women’s lives.37

One more extreme manifestation of this violence is found in the phe-
nomenon of intimate femicide. Every year in Canada (and around the 
world) too many women die at the hands of their male intimates — often 
estranged ones, demonstrating that assaulted women simply “leaving” is 
not necessarily a strategy that ensures their safety.38 In addition to being a 
leading cause of physical injury, domestic violence is also associated with 
long-term significant mental health consequences, including trauma.39 
And while the feminist insight that all women are vulnerable to violence is 
and remains a critically important one to make people aware of its perva-
siveness and its social control function, it is also true that some women are 
more vulnerable than others, and there is a research literature document-
ing this. In particular, Aboriginal women, women living with disabilities, 
racialized women, and women with fewer economic means experience vio-
lence in their intimate relationships with men at disproportionate rates. 
Moreover, violence against women in intimate relationships is very often 
linked with poverty and homelessness.40 Clearly, then, while domestic 
violence is a gender issue, it is also inextricably, necessarily, and simultane-
ously also an issue implicating class, race, and other relations of socially 
constructed inequalities.

The Supreme Court has, in recent judgments, signaled an increasing 
cognizance of and concern about the so-called “costs” of equality.41 While 
this was abundantly clear in, for example, Granovsky v. Canada (Minister of 
Employment and Immigration),42 and Gosselin, the trend has become even 
more starkly apparent with the release of the judgments in Newfoundland 
Treasury Board v. Newfoundland and Labrador Association of Public and 
Private Employees (N.A.P.E)43 and Auton (Guardian ad litem of) v. Brit-
ish Columbia (Attorney General).44 In each of these section 15 claims, the 
former addressing women’s right to equal pay, the latter addressing autistic 
children’s rights to state-funded specialized therapy, the Court denied the 
claims in part based on an explicit concern to protect state resources and a 
concomitant denial of the existence of discrimination in Auton.

This concern is tied to a reluctance to recognize some equality claims and 
corresponding refusal to impose on the state what is perceived to be an un-
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fair burden in relation to remedying inequality. But to counter this ascend-
ing approach, a powerful argument can and needs to be ever more forcefully 
made about the costs of inequality, and the costs associated with failing to 
remedy structured, socially-produced inequalities in people’s lives. 

We must remain cautious (ambivalent even) about deploying these 
kinds of arguments because they typify the crass cost/benefit approach to 
human welfare which so neatly fits into the right-wing economic market 
approach, commodifying all aspects of social life. Nevertheless, to the ex-
tent that they can move us further towards challenging dominant misper-
ceptions, we should not hesitate to utilize these approaches strategically, if 
they can assist us with our larger goals.

There is, in fact, an emerging and increasingly sophisticated literature 
documenting the economic costs of violence against women,45 and assessing 
these costs in terms of the operation of the criminal justice system, related 
health and mental health care costs, and lost productivity in the workforce, 
to name just a few.46 These calculations can also be used to construct argu-
ments about the costs associated with inequality, and the social and eco-
nomic costs which attach to doing nothing about this inequality. This kind 
of perspective can reframe and challenge the fiscally conservative approach 
which sees establishing more services for victims, expanding the welfare net, 
and undertaking education and prevention initiatives, as “too expensive” 
and as negotiable frills. The claim that the costs to the state of achieving 
equality are too prohibitive must be vociferously met with a documentation 
of the ongoing costs of inequality, and of who bears these costs.

To develop some of these themes further, I briefly sketch, in the broad-
est and most general of terms, what seriously and contextually addressing 
the problem of men’s violence against women in intimate relationships 
would necessarily involve, if the provision of effective responses to victims 
and eradication of the problem through its ultimate prevention are the 
goals. These kinds of issues are then juxtaposed against the current legal 
framework required for an equality rights claim in order to cast light on 
the uneasy fit, at best, and disjuncture, at worst, existing between them.

C.	 ENDING	VIOLENCE	AGAINST	WOMEN:	WHAT	WOULD	THE	
“SUBSTANCE”	OF	“SUBSTANTIVE	EQUALITY”	REQUIRE?

… it has turned out to be easier to avoid pure formal equality than to ar-
ticulate the substance of substantive equality.47
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If law is to play a central role in the struggle to remedy inequality, how 
would this be situated in an overarching agenda for the eradication — even 
more modestly, the amelioration — of violence against women in intimate 
relationships? In other words, what significant things need to be done if we 
are serious about eliminating the social problem of violence against women 
and children?

In the words of one group of writers, to end violence against women an 
agenda for change must include “empowering women and girls; raising the 
costs to abusers; providing for the needs of victims; co-ordinating institutional 
and individual responses; involving youth; reaching out to men; and changing 
community norms.”48 In the broadest of strokes, then, because it is intimately 
connected to sexual domination and gender inequality, an adequate agenda to 
end men’s violence against women and children necessarily involves tackling 
the relations of gender inequality itself, as these are embedded structurally (in 
public institutions, the state, the labour market, etc.) and in social relation-
ships both writ large and as these are lived at the micro level. 

In terms of the narrower goal of meeting the needs of victims and provid-
ing effective legal remedies, what is needed is a transformed criminal justice 
system response at all levels, which doesn’t revictimize women, pathologize 
their coping, or penalize their reluctance and ambivalence about prosecu-
tions.49 This would include a prioritizing of women’s safety concerns as a 
paramount interest guiding criminal justice system responses. 

Moreover, an integration of criminal justice system and family law mat-
ters where domestic violence is involved would assist with the multitude 
of problems associated with conflicting legal responses which fracture as-
saulted women’s already complicated lives. Some specialized domestic vio-
lence courts are experimenting with this kind of integration. Additionally, 
access to justice for assaulted women and their children must be made real 
rather than chimerical, in terms of providing adequate legal representation 
and legal aid to women who cannot afford it themselves — in criminal and 
civil matters, and most especially in the area of family law.

An improved legal system response to domestic violence also requires 
the imposition of adequate criminal sanctions and sentences for convicted 
offenders to demonstrate public intolerance for this privatized violence,50 
while simultaneously, expanded and sufficient mandated treatment in-
terventions for batterers are needed. These programs must address and 
interrupt the attitudes and issues legitimating men’s use of violence and 
coercion in their intimate relationships with women, integrating an under-



284	 Making Equality Rights Real

standing of their backgrounds and individual psychological issues without 
positioning them as victims vis-à-vis their own use of violence. In other 
words, effective interventions — both legal and extra-legal — must retain 
a simultaneous focus on perpetrators’ responsibility and agency, situated 
within a critical framework which challenges traditional masculine entitle-
ment and assists perpetrators of violence in developing the psychological, 
emotional, and other resources needed to change.51

Beyond the myriad reforms needed to the legal system’s response to do-
mestic violence, a range of social supports and resources must also be in 
place if our society really takes seriously the eradication of violence against 
women in intimate relationships. This includes the provision of adequate 
emergency shelters, as well as second-stage housing to ensure that women 
escaping violent men have safe accommodation. More broadly still, it re-
quires the provision of adequate child care (a need not unique to women 
assaulted by their male intimates), and the provision of adequate social as-
sistance to allow women and their children a decent standard of living. Fi-
nally, the provision of an adequate mental health and counseling network 
of services, as well as advocacy and other support programs is needed for 
navigating the criminal justice and other systems assaulted women face.

These recommendations are related to but don’t directly touch the larger 
set of social beliefs, attitudes and practices, and relationships in which the 
undervaluing and denigration of women and the valorization of masculine 
superiority and entitlement are inscribed and reinforced. To begin to address 
this level of the problem, broad-based education and community violence 
prevention programs which centrally address ending inequality — based on 
gender, as well as race, class, and other relations of subordination — must 
be undertaken. This means delivering prevention programs which are built 
around and concretize the idea that “healthy relationships” are “equal rela-
tionships,” which are categorically not built on fixed or hierarchical gender 
roles. Too often, public education campaigns to raise awareness on the issue 
don’t challenge the “societal failure to understand the gendered nature of 
violence,”52 or make the links between violence against women and gender 
inequality. As a result, they remain decontextualized and individualized in 
focus, and fail to foster social responsibility for a social (and not an indi-
vidual) problem. Finally, there must be a continued and intensified empha-
sis on state and community accountability for violence against women and 
children, and for ending the structured inequalities in which this violence 
is situated and which it expresses.
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It may reasonably be pointed out that this kind of agenda and the level 
and kinds of structural changes I have sketched out above, are not the kinds 
of things that lend themselves to something a court could simply “order,” or 
that lend themselves to a legal remedy imposed under the Charter. While I 
would agree with this assessment, it does not follow that it is impossible to 
pursue Charter and other legal claims to pursue discrete components of the 
overarching kinds of changes needed to end violence against women and 
children. These more discrete goals might include, to cite only a very few 
specific examples, forcing the state to enforce restraining and protective or-
ders, to provide adequate publicly funded legal representation (legal aid) to 
assaulted women in family law proceedings,53 and to ensure that there is an 
adequate procedure for retrieving the weapons and gun licenses of violent 
men.54 While we cannot naively expect to use the law to oblige the state to 
undertake a sweeping social revolution towards establishing equality, we 
can certainly use whatever creative legal arguments and openings might be 
afforded through law’s power to make specific, incremental improvements 
and to remedy particular instances of discrimination, as part of a broader 
political strategy to effect social change and achieve substantive equality.

D.	 THE	ROLE	AND	LIMITS	OF	LAW	IN	ESTABLISHING	EQUALITY:	THE	
LEGAL	TEST	FOR	AN	EQUALITY	CLAIM	AND	ITS	APPLICATIONS

Many of us working within the legal profession tend to overestimate law’s 
power and significance vis-à-vis social problems such as gender inequal-
ity, to take just one example, and underestimate its complicity in them. As 
Sheila Martin points out, “[t]o the extent that law either is, or is about, pol-
itics and power, there can be no doubt that law has played a significant and 
complex role in reinforcing gender based and other power imbalances.”55 
Law is, therefore, both deeply implicated in social inequalities, yet also a 
potentially transformative force in relation to remedying these inequali-
ties. 

Law’s contradictory pulls are especially evident in Canadian equality 
rights jurisprudence. The guarantee of equality, entrenched in the Char-
ter and articulated in the case law since its inception, is one which is at 
once critically important in terms of feminist social justice goals, and yet 
simultaneously severely restricted. In thinking more specifically about the 
ways in which the social problem of violence against women in intimate 
relationships is constructed and requires deconstruction, and the ways in 
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which the appeal to Charter rights might play a role in this project, this 
paradox became even more sharply clear. 

The now authoritative test for a breach of the section 15 equality rights 
guarantee of the Charter is articulated in a unanimous judgment of the 
Supreme Court in Law v. Canada (Minister of Employment and Immigra-
tion).56 The test comprises three major questions:

1. Does the impugned law (a) draw a formal distinction between the 
claimant and others on the basis of one or more personal characteris-
tics, or (b) fail to take into account the claimant’s already disadvantaged 
position within Canadian society resulting in substantively differential 
treatment between the claimant and others on the basis of one or more 
personal characteristics?

2. Is the claimant subject to differential treatment based on one or more 
enumerated and analogous grounds?

3. Does the differential treatment discriminate, by imposing a burden 
upon or withholding a benefit from the claimant in a manner which 
reflects the stereotypical application of presumed group or personal 
characteristics, or which otherwise has the effect of perpetuating or 
promoting the view that the individual is less capable or worthy of rec-
ognition or value as a human being or as a member of Canadian society, 
equally deserving of concern, respect, and consideration. 

The third component of the Law test requires that four contextual factors 
be taken into consideration. These include (i) pre-existing disadvantage, 
(ii) correspondence between ground and actual circumstances and need of 
group, (iii) the purpose or effects of the impugned law upon a more disad-
vantaged person or group in society, and (iv) the nature and scope of the 
affected interests.57

Many commentators have effectively identified and exposed the pro-
found deficiencies in much of the body of Charter equality rights jurispru-
dence since the test established in Law v. Canada. These deficiencies include 
the return to formalism,58 the problematic and vague complication of equal-
ity with the equally unclear idea of “dignity,”59 the problems of comparator 
groups,60 the decontextualized and individualized focus of much equality 
rights analysis,61 the preoccupation with “stereotyping” as the paradigmatic 
example or essential core of discrimination,62 and the minimalist approach 
to section 1 which relieves the state of articulating a defence and justification 
of its policies and violations of rights,63 among others. 
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Among the more astonishing and disappointing equality cases recently 
decided by the Supreme Court is N.A.P.E., a case in which the Court had 
no difficulty recognizing the glaring equality rights violation yet neverthe-
less blithely defended the violation as an economically defensible excercise of 
government priorities. In N.A.P.E., Binnie J. writing for the Court, found 
that the provincial government of Newfoundland and Labrador violated 
women hospital workers’ section 15(1) equality rights by passing legislation 
(the Public Sector Restraint Act) which deferred payment of the hard-won 
and promised pay equity agreements from 1988 to 1991. Worse still than 
deferring the payment of money owed, the legislation arbitrarily simply 
extinguished arrears owed to the women workers for a three-year period 
(1988–1991). Although he could not resist commenting on a perceived lack 
of “nuance” in N.A.P.E.’s counsel’s assessment of the implications of this 
legislation (perhaps the perplexing call for “nuance” expressed the Court’s 
uneasiness with the forceful and incontrovertible nature of the analysis?), 
Binnie J. nevertheless accepted the veracity of the argument she advanced:

[The Public Service Restraint Act] repudiates recognition by the state of 
the undervaluation of work done by women, it identifies pay inequity for 
women as acceptable and it repudiates state responsibility [as employer] 
for redressing systemic discrimination for women.64

The fact that pay equity settlements constituted a state obligation un-
dertaken to remedy sex discrimination in remuneration was unambiguous, 
as was the fact that their retraction and delay of the settlements represented 
a breach of section 15(1) of the Charter.65 The Court grasped the gender dis-
crimination which inhered in the violation of the women’s equality rights. 
In Binnie J.’s words:

Postponement of pay equity and extinguishment of the 1988–91 arrears 
could reasonably be taken by the women, already underpaid, as confir-
mation that their work was valued less highly than the work of those in 
male-dominated jobs. The Public Sector Restraint Act reinforced an infe-
rior status by taking away the remedial benefits their unions had negoti-
ated on their behalf. This perpetuated and reinforced the idea that women 
could be paid less for no reason other than the fact they are women.…66

What the Court appeared to have trouble with, however, was the idea 
that women’s equality rights are not for sale or cannot be trumped by other 
pressing economic issues. Despite acknowledging the “casually introduced 
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section 1 record”67 and the government’s failure to call witnesses to describe 
alternative cost reduction strategies,68 Binnie J.’s section 1 analysis, depart-
ing from the principles previously articulated by the Court, affords the 
provincial government a “large margin of appreciation” within which to 
make its policy and budgetary choices.69 He finds that each stage of the sec-
tion 1 analysis is satisfied, therefore justifying the acknowledged violation 
of the equality rights guaranteed by section 15(1). 

Ironically, the Court recognizes the enormousness of the debt owed to 
the women workers for the unequal wages they had been (under)paid, and 
observes that “in one sense, the size of the debt illustrates the scale of dis-
crimination experienced by women hospital workers” (though it is not made 
clear in what “other” sense it can possibly represent anything else with regard 
to the relevant equality analysis). To add insult to injury the Court then ad-
vances the perverse argument that the very piece of legislation (the Public Sec-
tor Restrain Act) which obliterates some and defers the rest of the pay equality 
settlement actually represents an “affirmation”70 of the principle of pay equity, 
as if this is some sort of consolation prize after the trampling of the very rights 
the pay equity settlements were to remedy. The Court finds that the deferral 
of some and the wholesale elimination of other portions of the pay equity 
settlements owed to the women workers who had been discriminated against, 
represents a “minimal impairment” to the equality rights of the women, “seri-
ous and deeply regrettable” though such adverse affects were.71 

The equality rights judgment in N.A.P.E., therefore, suggests that even 
in the face of glaringly obvious, systemic, and profound violations of wom-
en’s equality rights (such as the right to equal and fair remuneration, not 
assessed against a discriminatory standard or an assumption that women’s 
“dignity” is of lesser monetary worth) equality can be subordinated to 
other pressing governmental concerns such as a temporary budget crisis. 
Although the equality rights guarantee in the Charter has been described 
by the Court as one of the most fundamental and searching rights, cutting 
across and implicating all of the others, the deleterious effect on women’s 
rights to equality in N.A.P.E. was of less concern to the Supreme Court 
than was the Newfoundland government’s concern not to create “even 
greater grief and social disruption”72 by actually honouring the payments in 
full. The “legal strongbox” Binnie identifies as protecting Charter rights73 
appears to be not so strong, after all.

While N.A.P.E. is the most recent case to target equality claims based 
on gender a range of other section 15 claims have reached the Supreme 
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Court and all have lost. In Auton, for example, the claim advanced by autis-
tic children and their parents was that the refusal to fund ABA/IBI therapy 
(a specialized treatment) for these children represented an infringement of 
their equality rights and discriminated on the grounds of disability. The 
Chief Justice, writing for the unanimous Court, found that no discrimina-
tion existed. In the Court’s view, a benefit provided must not be provided 
in a discriminatory manner, but the refusal to fund the medically required 
ABA/IBI treatment — reframed as a “benefit” rather than a necessity — was 
deemed to be legitimate because it was not a “medically necessary” service, 
and the state is “under no obligation to create a particular benefit.”74 In this 
judgment not only is the excessively high level of deference shown to the 
government again on full display, but so is the Court’s reluctance to examine 
the effects and impact of the government’s refusal to fund a medical service 
to a vulnerable group of children facing lifelong adverse consequences and 
limitations without this early intervention. Here we see a particularly for-
malistic and decontextualized approach to an equality problem, in which 
the focus is on the reasonableness of the state’s delivery of health care and 
not on the plight and circumstances of a group of children (and their par-
ents) struggling to cope with a profound disability.

Auton represents a paradigmatic example of a simultaneous failure to 
grasp the nature of the discrimination at issue and over-sensitivity to the 
burden on governments which equality claims might pose. N.A.P.E. rep-
resents a specific kind of low point among cases where equality rights viola-
tions are actually recognized and the blatant nature of the discrimination 
is judicially recognized, but it is nevertheless subordinated to the greater 
recognition of the heavy cost imposed on the state in order to achieve 
equality and remedy inequality. While these are only two recent examples, 
too many of the other recent section 15 decisions by the Supreme Court 
represent a failure to grasp the substantive implications of the equality 
rights analysis advanced by the plaintiffs (and the supporting interveners) 
and an increasing narrowing of the equality rights lens. 

This does not bode well for those seeking an expanded equality rights 
approach and hoping that legal remedies framed around section 15 chal-
lenges might contribute to the realization of substantive equality. But the 
impoverished analyses of equality recently on view in the Supreme Court 
of Canada jurisprudence must not limit our insistence on and continued 
efforts towards realization of the early promise of the Charter and the ex-
pectations of rights holders. Although they exist in a sea of opposing cur-
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rents, there are enough glimmers of possibility in the case law to sustain 
hope in law’s transformative potential in the struggle for equality, and it is 
on these that we must anchor and expand our legal challenges.

E.	 DOMESTIC	VIOLENCE,	STATE	ACCOUNTABILITY,	AND	CHARTER	
RIGHTS	

Stepping back somewhat and widening the lens still further away from 
the Law test for a section 15 breach, the conceptual straitjacket which the 
Charter rights legal framework seems to impose become even more clear.75 
Because it guarantees equality only in terms of equal benefit and protection 
of law, section 15 of the Charter necessarily engages only those instances of 
inequality which can be demonstrated in relation to state-provided and le-
gal entitlements, benefits, and programs. Given that the Charter applies to 
state action and doesn’t, therefore, govern “private relationships” — which 
is precisely where intimate violence is lived and takes place — constructing 
a Charter challenge to work towards eradicating domestic violence becomes 
an extremely difficult task.

The obvious “state action” in relation to domestic violence is the crimi-
nal justice system response, including the role of the judiciary, the legal pro-
fession, the police, probation, and parole. The criminalization of violence 
in intimate relationships has, in fact, been the state’s largest response to 
the problem; despite important reforms, many defects continue to exist in 
terms of that response. But the issues which confront women using the 
criminal justice system because of their experiences of domestic violence 
do not directly or easily lend themselves to a traditional equality analysis 
framed in terms of section 15 claim.

It is in terms of enforcing state accountability for men’s violence against 
women and children that further legal interventions using Charter rights 
might be most fruitfully launched. This accountability necessarily has a 
dual quality. That is, state accountability lies in the duty to protect women 
from violence (through, for example, adequate legal responses such as an 
effective criminal justice system),76 and also lies in a duty to take proactive 
measures to prevent violence. In the same way that negative and positive as-
pects inhere in the concept of “rights,” the idea of state accountability for 
violence necessarily engages negative and positive dimensions of respon-
sibility. This duality is, in fact, entrenched in the language of the equality 
guarantee of the Charter, a duality which has been expressly recognized by 
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the Supreme Court. But its negative aspects — the focus on the bundle of 
negative liberties and on remedying denials of rights and benefits — have 
been overwhelmingly emphasized in the jurisprudence, while the positive 
aspects — attention to the imposition of affirmative duties — have only 
barely been acknowledged.

The state’s demonstrated failure to protect in too many cases — in other 
words, the state’s failure to deliver equal benefit of and protection of the 
law to assaulted women — is an avenue warranting legal innovation and ef-
fort, not only for its symbolic, public, and educative value, but also in order 
to marshal state resources and power towards meaningful social solutions 
to the problem of men’s violence against women. 

Pointing out failures in state response is not to suggest, of course, 
that the state always fails in this regard. Fortunately, there are many ex-
amples where the criminal justice system has afforded assaulted women 
some measure of meaningful protection and assistance, often because of 
the extraordinary efforts of committed people working within this system 
(in the police services, Crown offices, judiciary, and victim support servi-
ces). But there is both a historical and contemporary reality of inadequate 
understanding, resources, and responses of state agencies to the situations 
of danger and risk faced by assaulted women, and these remain real instan-
ces of rights violations.

In addition to the state’s well-documented failure to protect women 
from criminal harm, another and inter-related area in which creative 
Charter challenges might usefully — if also not without difficulty — be 
mounted, revolves around the state’s obligation to promote social condi-
tions conducive to equality. This latter theme represents a move beyond the 
remedying of discriminatory denials of rights and/or benefits, towards the 
imposition of positive duties on the state towards actualizing equality and 
creating the material conditions necessary for its actualization.

Because, in a context of an escalating antipathy to equality claims and 
an increasingly negative and minimalist liberal state, feminists and other 
equality seekers are so often in a defensive and reactive position, it is refresh-
ing to have the opportunity to think more proactively and creatively about 
ways to engage law more fully to push at and challenge the interpretive 
limits which have been imposed on its relationship to equality. We should 
not allow the fact that the legal developments around equality rights in 
Canada to date have been uneven, limited, and often disappointing, to re-
sult in the imposition of restrictions on our imaginations or on our efforts 
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to push at these boundaries in order to expand the scope of what is or what 
might be justifiable. I turn first to a consideration of the legal possibilities 
surrounding Charter challenges to the state’s failure to protect, then to the 
even more difficult question of using the Charter to promote positive obli-
gations to end violence and concretize equality.

F.	 THE	DENIAL	OF	EQUAL	PROTECTION:	PUBLIC	RESPONSIBILITY	FOR	
PRIVATE	VIOLENCE

Treating women as dis-embodied objects constructs women’s relationship 
to the physical self and to the state.77

Challenging the state for its inaction in the face of men’s violence against 
women and children in the private sphere is consistent with the struggle to 
deprivatize this issue and frame it as one of social and community respon-
sibility. One of the more significant issues in relation to the criminal justice 
system’s response to domestic violence is its failure, once it has been en-
gaged, to protect women from known violent and dangerous men. In fact, 
containing violent men — men who have already been abusive towards 
their female intimates and who have threatened further violence or mur-
der — is one of the greatest social and legal challenges facing those working 
to end violence against women in intimate relationships.78 Not only does 
this effort directly personalize and concretize the issue of violence against 
women by focusing on the perpetrators of this violence, but it also focuses 
on the state’s responsibility to ensure women’s safety.

The claim that the state fails to protect women from intimate violence 
necessarily confronts the public/private split which ideologically limits 
how state action is understood. Because in a traditional liberal political 
and legal framework the minimally interventionist state’s role is to protect 
negative rights and liberties, what counts as state action is significantly cir-
cumscribed. Attached to this is the view that the state, through the power 
of law, has little if any legitimate role in interfering in those relationships 
characterized as fundamentally “private.” This conception is built into the 
way that the scope and applicability of Charter rights are typically under-
stood;79 that is, as actionable only in relation to state action (law) and not 
directly extending to the realm of the private.80 This, of course, has sig-
nificant implications for interpretations of the state’s role in relation to vio-
lence in the so-called “private” sphere, and in particular in relation to the 
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state’s absence of intervention in this problem. In other words, if the state 
isn’t seen as responsible for directly creating the harm, then it is under no 
constitutionally imposed and affirmative duty to protect those injured or 
to take action to prevent the harm in the first place.

Analyzing the legal scope and interpretations of the Equal Protection 
Clause of the Fourteenth Amendment in the US, Robin West argues that 
because its textual language is clearly directed at states and law and not at 
private actors it has been erroneously assumed (by Owen Fiss and others) 
that it is directed only at state action, rather than state inaction. The logi-
cal error West identifies is the assumption that if state inaction in the face 
of egregious private conduct attracts constitutional sanction then what 
is really being targeted is private conduct and that, by definition, can’t be 
the case according to the very terms of the clause.81 According to West, it 
doesn’t follow that because the constitutional provision is aimed at state ac-
tion (via law) rather than private parties it is only state action, rather than 
inaction, which is the exclusive target. 

This analysis is equally applicable, I think, to section 15 of the Charter as 
well as the rights engaged by sections 7 and 28. And this reasoning — what 
West describes as an unnecessary conflation — has resulted in a complete 
“shielding” of the “moral and political problem of egregious state inaction, 
or neglect, from constitutional scrutiny.”82 This is precisely what I am prob-
lematizing in the Canadian context with regard to state failure in the lives 
of assaulted women and the violations of a constitutional right to protec-
tion from known and specific sources of violence, such as violent male in-
timates.

West illustrates this argument with precisely the kind of issue which 
might be legally actionable as a Charter challenge. As West explains it:

A state’s failure to criminalize private violence perpetrated by one group 
of citizens against another group of citizens (such as violence visited upon 
freed blacks, for example, in the wake of the civil war, or violence inflicted 
in patriarchal families upon spouses, or children) might well be an exam-
ple, even a paradigmatic example, of a state’s denial of equal protection.83

This kind of analysis doesn’t render the private conduct as the focus of 
the US equal protection clause. Similarly, nor would the private conduct 
be the focus, in the Canadian context, of section 15 Charter claim in cases 
of state accountability for violence against women. Instead it is the state 
inaction in the face of the private conduct which triggers the constitutional 
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issues regarding the failure to provide equal protection and benefit of the 
law. And this is exactly what a Charter challenge should make actionable.

G.	 FAILING	TO	PROTECT:	PRIVATE	LAW	ACTIONS	WITH	
CONSTITUTIONAL	DIMENSIONS

Additionally, private law actions, framed in relation to and informed by 
Charter values, might also yield some further options for advancing the le-
gal possibilities for equality rights and a discrimination analysis to impose 
state accountability for violence against women.84 An important case in 
this regard has reached the Supreme Court in the United States. In Castle 
Rock v. Gonzales et al.85 Gonzales’ claim is that her procedural due process 
rights were violated when police officers in Colorado failed to enforce a 
restraining order against her estranged and violent husband after he ab-
ducted their three daughters, in violation of a court order. While Gonzales 
repeatedly and frantically sought police enforcement of the order, contact-
ing police six times over an eight hour period, the husband proceeded to 
murder each of the children. In an astonishing and disturbing decision is-
sued 27 June 2005, the majority of the Court (in a judgment written by 
arch-Conservative Supreme Court Justice Antonin Scalia) ruled that the 
police are not required to enforce restraining orders, even in the face of 
state law explicitly mandating that they do so.86

Despite the state’s statute which unambiguously compelled police to 
enforce restraining orders using “every reasonable means,” the majority of 
the U.S. Supreme Court managed to (mis)construe the state’s legislative 
intent as enabling officer “discretion” in the matter of enforcement. In a 
powerful dissent, Justice Stevens, joined by Justice Ruth Bader Ginsburg, 
to the contrary, observed that, “the crucial point is that, under the statute, 
the police were required to provide enforcement; they lacked the discretion 
to do nothing” (emphasis in original). Clearly, the promise of the Appeals 
Court (the Tenth Circuit) ruling which created an entitlement for Ms. 
Gonzales to receive police protection based on the mandatory language of 
the Colorado statute was crushed by the Supreme Court’s refusal to im-
pose state accountability for the abject failure of police protection directly 
resulting in the death of three children.

In a recent Canadian case, which the Supreme Court disappointingly re-
fused to hear, the BC Court of Appeal denied a woman’s claim against the 
police, in negligence, for their failure to investigate a complaint of domestic 
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violence. The offender, R.K., who was B.M.’s estranged common law husband, 
had a lengthy history of criminal violence, including a conviction for assault 
against B.M. Following his conviction (and brief incarceration) and after their 
separation B.M. reported a threatening incident with R.K. to the police, but 
they declined to take any action. R.K. subsequently arrived at B.M.’s property, 
smashed open her door, entered the house, shot and killed B.M.’s friend Hazel 
White, and shot B.M.’s twelve-year-old daughter in the shoulder.

The tort action failed at the BC Court of Appeal on the issue of causa-
tion,87 with two of the judges supporting the trial judge’s finding that the 
temporal remove between the time of the RCMP’s failure to investigate and 
R.K.’s shooting spree negated the finding of any factual causal connection, 
and, more fundamentally, that the RCMP Constable’s failure to investigate 
B.M.’s complaint against R.K. was unrelated to his “murderous rage.”88 

The disappointing analysis in this case can be critiqued on numerous 
levels, too many to advance here. But for the purposes of this analysis the 
case is significant because the trial and Court of Appeal decisions all found 
a private law duty of care owed by the police to the plaintiff. Moreover, 
Donald J.A., writing in dissent at the Court of Appeal advanced a power-
ful argument about the state’s duty to protect victims of domestic violence. 
In his words, in analyzing the cause of action, 

Reference must be made to the policies laid down by the Ministry of the 
Attorney General and adopted by the RCMP in relation to domestic vio-
lence. They relate not only to the special proximity between police and 
complainants but they also give content to the duty of care and set the 
standard of care. The general duty of the police is to protect, but in the area 
of domestic violence the degree of protection is heightened by government 
policy. The discretion whether to act on a complaint is very limited.89

Justice Donald argues that the action should not be defeated because of an 
overly restrictive analysis of factual causation, explaining that:

In the present matter, the general duty of care on the police to provide 
protection was heightened by government policy addressing the serious 
problem of domestic violence. The duty owed to potential victims of spou-
sal abuse would be virtually unenforceable if claimants had to do more 
than show a material contribution of the risk because of the difficulty of 
proof to which I have referred. To insist upon strict proof would leave a 
right without a remedy. 
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Although the outcome of B.M. v. British Columbia (Attorney General) 
is disappointing, there is no reason to suggest that future actions along 
these lines might not succeed. Given that the duty analysis seems uncon-
tentious, the greatest hurdles appear to lie in mounting a successful causa-
tion analysis, something which will no doubt be easier to do on different 
facts, which might, for example, involve a more specific breach of police 
duty, such as failure to enforce a restraining or other court-ordered protec-
tive measure. And, surprisingly, B.M.’s cause of action appears to have been 
pled strictly in private law terms, around a claim of negligence, while the 
facts seem to call out for a legal analysis which centrally foregrounds the 
constitutional issues also at stake. These include not only the discrimina-
tion analysis of a section 15 claim, but also the breach of section 7 rights to 
security of the person, all of which are implicated in state actors’ failure to 
act effectively — in the face of an explicit set of policies mandating them to do 
so — to protect assaulted women. 

Jane Doe v. Metropolitan Toronto (Municipality) Commissioners of Po-
lice90 is an obvious example of the integration of a private law action — a 
negligence claim against the state — fused with constitutional claims about 
section 15 and section 7 rights. In this case, in which a woman successfully 
sued the police for their failure to warn her that she was at specific risk of 
attack by a serial rapist, a sex discrimination argument was central to the 
legal analysis and actually underpinned both the negligence analysis and 
the constitutional claims.91

Other possibilities for suing the state are waiting to be found. Given 
the dramatic expansion of negligence doctrine, this might be an approach 
worth pursuing in terms of making legally actionable the state failure to 
protect and the state failure to provide protection adequately and equally.

H.	 CHARTER	RIGHTS	AND	WOMEN’S	SAFETY:	MAPPING	THE	LEGAL	
CONTOURS	OF	STATE	ACCOUNTABILITY	FOR	FAILURE	TO	PROTECT

When the state fails to take affirmative steps to protect battered women 
from intra-familial violence, it is complicit in creating the harm.92

Charter challenges grounded in inadequacies in the criminal justice sys-
tem response which jeopardize assaulted women’s safety are one potential 
source of legal activism integrating an equality rights perspective in the 
context of domestic violence. Failure to remove weapons from violent men; 
to enforce restraining and other protective orders; to adequately investi-
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gate, charge, and arrest in domestic violence situations; and to undertake 
adequate risk assessments in legal proceedings, especially including bail, 
sentencing, and parole, are all potential sources of Charter challenges. To 
take one specific example, rights to a protective order from the state are 
meaningless if these orders are not state-enforced, and if there is no remedy 
for state failure to enforce.

The media regularly reports on cases of women being killed by male 
intimates who have already had plenty of contact with the criminal justice 
system but whose violence is unrestrained. The problem of spousal homi-
cide is one extreme end of the larger issue of domestic violence. For example, 
the findings and recommendations from the Ontario coroners’ inquests 
into the deaths of Arlene May and Gillian Hadley,93 both of whom were 
killed at the hands of their male partners, starkly demonstrate the failure 
of state protection and concretize the kinds of system failures which should 
be legally actionable. The juries in both inquests received submissions from 
a broad range of parties, including some which where explicitly informed 
by an equality rights perspective.94 

In both cases, women who had been subjected to ongoing and escalat-
ing abuse perpetrated by their male intimates repeatedly sought the inter-
vention and protection of the police and the criminal justice system — for 
example, by reporting the assaults against them to the police, and seeking 
protective orders. Despite this, each woman ended up dead. Their stories 
are, unfortunately, more typical than not in cases of spousal homicide. 

When Randy Iles killed his estranged spouse, Arlene May, he had a 
lengthy criminal history including convictions for indecent exposure, ha-
rassing phone calls, probation breaches, possession of stolen property, and a 
weapons offence. At the time of the murder (and his suicide) there was one 
warrant for his arrest in a neighbouring jurisdiction, and another warrant 
for breaching his recognizance by contacting Arlene May in defiance of a 
court order not to do so. A condition of his bail terms was the surrender 
of his Firearms Acquisition Certificate, yet he was not actually compelled 
to relinquish it by anyone associated with the criminal justice system. As 
a result, while out on bail Iles was able to purchase the gun with which he 
killed his spouse. 

When Gillian Hadley was killed by her estranged husband in her own 
house, just moments before her death she had handed her baby to a neigh-
bour, who had desperately tried to intervene in the stand-off. This was a 
particularly dramatic aspect of the story which received much media atten-
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tion. Less attention was paid, however, to the fact that her killer was, at the 
time he perpetrated this murder, facing charges for criminal harassment 
and was also under court order to keep away from her. 

While their experiences may seem extreme, what the tragic stories of 
Arlene May and Gillian Hadley illustrate is the more typical pattern of on-
going abuse and failed state interventions which characterize so many cases 
of intimate femicide. Moreover, in direct contradiction to dominant myths 
about assaulted women’s passivity, helplessness, and/or complicity in the 
face of domestic violence, both of these deceased women’s stories are filled 
with examples of their repeated and persistent attempts to engage the criminal 
justice system and use all legal remedies available to them to secure their own 
safety. The extensive and sweeping set of recommendations issued from each 
of these inquests (many of which were originally issued in the first report 
and then repeated in the second) languish largely unimplemented. 

The even more recently released report of the Ontario Death Review 
Committee provides further documentation95 that many intimate femi-
cides are preventable with co-ordinated and skilled intervention. Based 
on a review of actual case files of women murdered by their intimates, the 
report identified common risk factors which were often present and which 
could have led properly trained domestic violence professionals to predict 
and intervene to prevent a domestic homicide, if an effective system wide 
response had been in place.

The specific sets of circumstances surrounding the deaths of Arlene May 
and Gillian Hadley, and their well-documented and multiple points of in-
tervention with the criminal justice system, provide clear examples of the 
kinds of tragedies which give rise to justiciable claims. I am certainly not 
suggesting that only spousal homicide situations call out for a legal remedy, 
but am using these well-publicized examples to illustrate the ways in which 
too many women encounter massive gaps in criminal justice system respons-
es — gaps, omissions, and failure to protect which render them vulnerable 
to further harm, and deny them equal protection of and under the law.

Given the gendered and discriminatory nature of men’s violence against 
women and given the profound threat this violence poses to women’s secu-
rity of the person and liberty interests, legal challenges about state failure 
to protect might involve claims framed around section 15, section 7, and 
even section 28. In Gosselin v. Quebec (Attorney General), L’Heureux-Dubé 
J. argues that section 15 rights must be interpreted in relation to section 7 
rights.96 If that is correct, then the obverse must also be true — that security 
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of the person rights can be articulated in terms of an equality claim. In fact, 
the minority judgment in New Brunswick (Minister of Health and Com-
munity Services) v. G. (J.)97 expressly recognized that some fact situations 
simultaneously implicate section 7 and section 15 rights, stating that: “[t]he 
rights in section 7 must be interpreted through the lens of ss. 15 and 28, to 
recognize the importance of ensuring that our interpretation of the Consti-
tution responds to the realities and needs of all members of society.”98 The 
paradigmatic example of the intertwining of these security of the person 
and equality rights is found in women’s experiences of intimate violence. 

I.	 POSITIVE	STATE	DUTIES:	AFFIRMATIVE	OBLIGATIONS	TO	PROMOTE	
EQUALITY	UNDER	THE	CHARTER	

[T]he section 7 rights to “life, liberty and security of the person” include a 
positive dimension. Few would dispute that an advanced modern welfare 
state like Canada has a positive moral obligation to protect the life, liberty 
and security of its citizens.99

Rights necessarily involve negative and positive dimensions. Justice Ar-
bour explains how this is the case with regard to some of the Charter rights 
guaranteed in Canada and the positive duties this imposes on the state to 
ensure their realization. In her words:

The rights to vote (s. 3), to trial within a reasonable time (s. 11(b)), to be 
presumed innocent (s. 11(d)), to trial by jury in certain cases (s. 11(f)), to an 
interpreter in penal proceedings (s. 14), and minority language education 
rights (s. 23) to name but some, all impose positive obligations of perfor-
mance on the state and are therefore best viewed as positive rights (at least 
in part). By finding that the state has a positive obligation in certain cases 
to ensure that its labour legislation is properly inclusive, this Court has 
also found there to be a positive dimension to the section 2(d) right to 
associate (Dunmore v. Ontario (Attorney General), [2001] 3 S.C.R. 1016, 
2001 SCC 94). Finally, decisions like Schachter v. Canada, [1992] 2 S.C.R. 
679, and Vriend, supra, confirm that “[i]n some contexts it will be proper 
to characterize section 15 as providing positive rights” (Schachter, supra, at 
p. 721). This list is illustrative rather than exhaustive.100

The dual negative and positive aspects of the equality rights protected 
in the Charter were recognized in the first section 15 decision of the Su-
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preme Court of Canada. In the still foundational Andrews decision, Justice 
Wilson stipulated that section 15 is designed to “protect those groups who 
suffer social, political, and legal disadvantage in our society.”101 In this way, 
section 15 has always had twin goals, articulated in Andrews and echoed 
(if at a diminished volume) throughout the case law since. These dual pur-
poses of section 15 include both the prevention of legal denials of equality 
and the promotion of equality. 

As others have begun to argue, this latter and expressly identified consti-
tutional obligation to promote equality has yet to be developed in any mean-
ingful way. Yet it is potentially a rich source of legal action and intervention, 
particularly when constitutional guarantees of equality are read in conjunc-
tion with section 7 guarantees of life, liberty, and security of the person. This 
has particular currency in relation to the issue of violence against women. 
Intimate violence in women’s lives simultaneously represents an expression 
of gender inequality (and concomitant denial of equality), and a violation 
and invasion of autonomy, liberty, and security of the person. Writing about 
law in relation to sexual assault, for example, Sheilah Martin posits that that 
the Charter can be read to suggest that the state is under an obligation to 
“actively create and rigorously enforce policies and procedures designed to 
promote the equality, liberty and security of women’s persons.”102 

Jurisprudential support for the view that the state is positively obligated 
to provide the conditions required to actualize equality as guaranteed by 
section 15, and to ensure that section 7 rights to security of the person have 
a material base (such as the right to housing, welfare, and other necessities 
of life) might be characterized as thin, at best, in Canadian case law. Nev-
ertheless, there are enough glimpses of the possibility of Supreme Court 
judgments opening the door in this direction, to warrant pursuing and 
pushing for this possibility to be more fully realized in practice. 

Melina Buckley has effectively woven together examples from the 
equality rights and section 7 jurisprudence under the Charter to demon-
strate doctrinal support for the possibility of legally establishing a positive 
equality obligation.103 Though this argument clearly goes against the di-
rection of the legal tide, support can nevertheless be gleaned from judicial 
pronouncements in Eaton, Eldridge, and from the untapped potential of 
section 7 acknowledged by a majority of the judges in Gosselin, particularly 
in the luminous and path-breaking judgment written by Justice Arbour.104

In Gosselin it is significant that McLachlin C. J., writing for the major-
ity, expressly accepts that section 7 of the Charter might ground a positive 
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duty on the state to uphold the rights the provision engages. Although she 
did not find a section 7 violation on the facts of the case, she nevertheless 
imagines the possibility in future jurisprudence. In her words,

I leave open the possibility that a positive obligation to sustain life, liberty, 
or security of the person may be made out in special circumstances.105

LeBel J. agreed that section 7 might require positive state action, as did 
Justices L’Heureux-Dubé and Arbour.106 This judicial recognition of section 
7’s potential builds on that proffered by the Supreme Court in Dunmore v. 
Ontario (Attorney General),107 in which Bastarache J., writing for the major-
ity, found that the Charter can require that the state take positive steps to 
protect groups from having their Charter-guaranteed rights breached. 

In Gosselin, Justice Arbour stakes out the largest legal space for a set of 
rights in section 7 of the Charter imposing positive duties on the state. In 
fact, Arbour goes further than restricting her analysis to section 7 rights, 
and claims that: “As a theory of the Charter as a whole, any claim that only 
negative rights are constitutionally recognized is of course patently defec-
tive.”108 In arguing that section 7 can and does impose positive duties on the 
state, Arbour J. explains that “Section 7 must be interpreted as protecting 
something more than merely negative rights.”109 Justice Arbour then ex-
pands this analysis, pointing out that:

Clearly, positive rights are not at odds with the purpose of the Charter. 
Indeed, the Charter compels the state to act positively to ensure the pro-
tection of a significant number of rights …. Positive rights are not an ex-
ception to the usual application of the Charter, but an inherent part of its 
structure. The Charter as a whole can be said to have a positive purpose in 
that at least some of its constituent parts do.110

Though not definitive, then, the support found in Gosselin for a reading of 
section 7 which includes the imposition of positive duties on the state has 
significant implications for feminist legal challenges in the area of violence 
against women.

A number of areas more directly linked to the problem of domestic vio-
lence have been identified as ripe for creative legal intervention, and fall 
easily under the rubric of positive state obligation. For example, an area 
crying out for reform is the grossly inadequate access to legal representation 
for assaulted women in family law proceedings, especially dealing with cus-
tody and access issues. If the state is to make the promise of equal benefit of 
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the law have any substance, access to legal services is essential. The women 
in most dire need are obviously most often marginalized and racialized 
women, those with the fewest resources. This reveals the compounding 
and intersecting nature of multiple grounds of oppression. Given that the 
vast majority of the (admittedly limited) legal aid funding goes to criminal 
defence work, which largely involves providing legal representation to de-
fend men charged criminally, it seems that the gender dimensions of this 
distribution of state resources might be receptive to a legal challenge.111 The 
gendered dimensions of the distribution of legal aid, in the context of the 
utter inadequacy of legal aid more generally, are areas some activist lawyers 
and academics are already working on. 

Tying this larger issue in to the specific vulnerability of women abused 
in intimate relationships might productively advance the struggle on a 
number of fronts. Again, and even if only from a part of the Court, sup-
port for a recognition of the gender discrimination elements of the state’s 
denial of legal aid to women seeking legal representation (in this case in 
custody proceedings) is found in New Brunswick (Minister of Health and 
Community Services) v. G. (J.).112 In that case, the entire Court found that 
the provincial government’s failure to provide legal aid to a woman engaged 
in custody proceedings was a violation of her section 7 security of the per-
son rights, and therefore found that, in some circumstances, the state is 
positively and constitutionally obligated to provide state-funded counsel 
to litigants in these legal proceedings. In a separate decision, L’Heureux-
Dubé, Gonthier, and McLachlin JJ. also explicitly identified the inextrica-
bly interconnected gender dimensions of this denial of legal representation 
and found that the section 15 and section 28 guarantees of equality in the 
Charter can significantly influence the scope of the rights protected by sec-
tion 7 of the Charter.

In Auton, McLachlin C.J. writes that:

Whatever framework is used, an overly technical approach to section 15(1) 
is to be avoided. In Andrews, supra, at pp. 168–69, McIntyre J. warned 
against adopting a narrow, formalistic analytical approach, and stressed 
the need to look at equality issues substantively and contextually. The 
Court must look at the reality of the situation and assess whether there has 
been discriminatory treatment having regard to the purpose of section 15(1), 
which is to prevent the perpetuation of pre-existing disadvantage through 
unequal treatment.113
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While it seems obvious that the actual interpretation of the facts and the 
legal analysis of equality deeply fails to deliver on this promise in the Auton 
decision, the Court’s fulsome rhetoric about equality (there and elsewhere) 
and about the purpose of the Charter’s section 15 guarantees of it — contra-
dicted as they are in much of the case law — must be pushed towards con-
crete realization. And, the imbrications of section 15 equality rights with 
section 7 security of the person rights (as well as section 28’s promise that 
all Charter rights are guaranteed equally to men and women) can fruitfully 
be pursued in legal analyses and legal actions which continue to push the 
boundaries of the liberal negative state towards a state committed to sub-
stantive equality and positively bound to provide the conditions for it.

J.	 INTERNATIONAL	AUTHORITY	FOR	STATE	OBLIGATIONS	TO	PROTECT	
WOMEN	FROM	PRIVATE	VIOLENCE	

Support for greater state accountability not only to protect women from 
intimate violence but also to undertake positive steps to prevent this vio-
lence, is found in international law and covenants, case law interpreting 
these covenants, and the legal framework which has been established 
around legal obligations to protect human rights. For example, the Con-
vention on the Elimination of all Forms of Discrimination Against Women 
(CEDAW), the Beijing Platform for Action, and the Vienna Declaration 
and Programme of Action114 all expressly link gender inequality and domes-
tic violence, and suggest that systemic state failure to deal with the problem 
of violence against women is discriminatory. 

CEDAW came into force in 1981 and was signed and ratified by the Ca-
nadian government in 1982, making the convention binding in Canada.115 
CEDAW imposes broad positive and remedial obligations on the states to 
ensure discrimination against women is eliminated. Article 2 sets forth the 
declarations of positive obligations imposed on states: 

Article 2: States Parties condemn discrimination against women in all its 
forms, agree to pursue by all appropriate means and without delay a policy 
of eliminating discrimination against women and, to this end, undertake:

(c) To establish legal protection of the rights of women on an equal basis 
with men and to ensure through competent national tribunals and 
other public institutions the effective protection of women against 
any act of discrimination; …
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(e) To take all appropriate measures to eliminate discrimination against 
women by any person, organization or enterprise; 

(f) To take all appropriate measures, including legislation, to modify or 
abolish existing laws, regulations, customs and practices which con-
stitute discrimination against women.

In 1992, the General Recommendations of the Committee specifically 
addressed violence against women. While the General Recommendations 
are not binding on the states, they are considered to provide guidance on 
the implementation of CEDAW at the national level. Gender-based vio-
lence is described as discrimination within the meaning of article 1 of the 
Convention. 

The Committee emphasized that, 

… discrimination under the Convention is not restricted to action by 
or on behalf of Governments (articles 2(e), 2(f) and 5).… Under general 
international law and specific human rights covenants, States may also be 
responsible for private acts if they fail to act with due diligence to prevent 
violations of rights or to investigate and punish acts of violence, and for 
providing compensation. [Emphasis added.]

And, in its 1992 report the Committee reiterated that states are positively 
obligated to ensure the elimination of discrimination against women. 

The Committee advised all state parties to take all appropriate and ef-
fective measures to overcome all forms of gender-based violence, whether 
caused by public or private actions. States are obliged to ensure that laws 
addressing domestic violence, sexual assault, and other gender-based vio-
lence provide adequate protection to all women, and to provide adequate 
support services and protective services to victims. Training in gender-sen-
sitivity for judges, law enforcement officers, and public officials is necessary 
to effectively implement the Convention. Effective legal measures includ-
ing penal sanctions, civil remedies, and compensatory provisions are also 
identified as necessary to protect women from violence. 

The Committee recommends that overcoming domestic violence re-
quires measure such as:

• criminal penalties where necessary, as well as civil remedies, for do-
mestic violence

• legislation removing the defence of honour for assaulting or murder-
ing a female family member
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• services ensuring the safety of victims of family violence
• rehabilitation for perpetrators of domestic violence
• support services for families affected by sexual abuse

Canada has recently also ratified the Optional Protocol that allows in-
dividual complaints to be advanced to the Committee for allegations of 
breaches to CEDAW. Complaints can be advanced by individuals or groups 
who allege their rights in CEDAW have been infringed. This is another 
route for women to pursue claims of discrimination after all the domestic 
remedies have been exhausted. As of yet, no claims have been advanced 
against Canada under this mechanism, although this Protocol was only 
ratified by Canada in 2003. 

In 1994 a United Nations General Assembly Resolution was issued ad-
dressing the elimination of violence against women. Under article 4, states 
have positive obligations to take all appropriate measures towards elimi-
nating violence against women. States should prevent, investigate, and pun-
ish acts of violence against women committed by both public and private 
individuals, and should develop sanctions to punish and redress the harm 
caused. Laws and enforcement mechanisms should be gender-sensitive to 
ensure that re-victimization does not occur. 

Article 4 stipulates that: 

States should condemn violence against women and should not invoke 
any custom, tradition or religious consideration to avoid their obligations 
with respect to its elimination. States should pursue by all appropriate 
means and without delay a policy of eliminating violence against women 
and, to this end, should:

(c) Exercise due diligence to prevent, investigate and, in accordance with 
national legislation, punish acts of violence against women, whether 
those acts are perpetrated by the State or by private persons; 

(d) Develop penal, civil, labour and administrative sanctions in domestic 
legislation to punish and redress the wrongs caused to women who are 
subjected to violence; women who are subjected to violence should be 
provided with access to the mechanisms of justice and, as provided for 
by national legislation, to just and effective remedies for the harm that 
they have suffered; States should also inform women of their rights in 
seeking redress through such mechanisms; 
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(e) Consider the possibility of developing national plans of action to 
promote the protection of women against any form of violence, or to 
include provisions for that purpose in plans already existing, taking 
into account, as appropriate, such cooperation as can be provided by 
non-governmental organizations, particularly those concerned with 
the issue of violence against women; 

(f) Develop, in a comprehensive way, preventive approaches and all those 
measures of a legal, political, administrative and cultural nature that 
promote the protection of women against any form of violence, and 
ensure that the re-victimization of women does not occur because of 
laws insensitive to gender considerations, enforcement practices or 
other interventions.

Finally, the International Covenant on Civil and Political Rights (IC-
CPR)116 was ratified by Canada on 19 May 1976. It does not expressly name 
a right to state protection from gender violence but since the early 1990s 
the monitoring body, the Human Rights Committee, has identified that 
this protection is implicit in numerous of the Covenant’s Articles.117 

Kristian Miccio has effectively developed the themes of state account-
ability for “private” violence against women in a pair of articles which draw 
on international and US domestic law to bolster the claim for holding the 
state accountable for its complicity in this aspect of gender inequality.118 As 
she argues, 

Because international standards and customary law articulate positive 
obligations as well as specific human rights, constitutional protection 
of fundamental rights should expand beyond the rigid and tautly drawn 
boundaries implicit in the negativist concept of the state.119

An emerging and clear international consensus has been established, 
therefore, that frames women’s (and children’s) rights to be protected from 
sexual and intimate violence as a fundamental human right; that obliges 
states to be proactive and effective in delivering this protection; and that, as 
part of this right, obliges states to provide legal remedies to victims of vio-
lence in the face of failures of this protection.120 This body of international 
law, principles, and treaties provide further legal authority for efforts un-
dertaken within Canada to use domestic law to enforce women’s constitu-
tional right to state protection from private violence, a fundamental right 
underpinned by Charter rights to equality and to security of the person.
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K.	 EQUALITY,	CHARTER	RIGHTS,	AND	LAW	

The Charter gives state actors the opportunity and mandate to make laws 
more responsive to the various realities of women’s lives.121

The equality rights guarantees under the Charter are of real as well as sym-
bolic importance, and there have been some important legal victories (of 
which we need to remind ourselves when the picture looks bleak). But the 
ways in which the conditions of inequality surrounding domestic violence 
are actually experienced in women’s lives continue to be resisted by the legal 
categories and approaches which have been constructed ostensibly to rem-
edy these very conditions of inequality. These legal tests and approaches 
require revision and reformulation. 

As an instrument for advancing the struggle for equality in Canada, 
the Charter appears to be inherently limited by its narrowed focus on le-
gal equality, and by its corresponding interpretation as applicable only to 
denials of equality which can be demonstrated in relation to what gets rec-
ognized as state action. And what typically counts as state action is seen 
through the lens of the liberal, negative state. Even within this frame, many 
commentators have pointed to the constricted and individualistic approach 
the Supreme Court has taken to equality rights analyses as a result of the 
legal test and approach to equality rights articulated in Law and in the 
equality rights case law since. 

In thinking about how the law’s power can be utilized as a vehicle for 
moving towards social relations characterized by equality, we find that the 
Charter’s focus on law makes the inquiry profoundly self-referential. Step-
ping back and widening the lens, then, we can see that the field on which 
the equality game is currently played vis-à-vis the Charter, is a very pared-
down one. 

This raises the question, then, of the efficacy and utility of pursuing a 
strategy of engaging law in the quest for substantive equality. If, in other 
words, Charter equality rights jurisprudence has been so impoverished 
and inadequate from a substantive equality point of view, then why bother 
expending more effort on this front? The answer lies, in part, in the fact 
that legal strategies and struggles are necessarily simultaneously political 
strategies and struggles. While the difficulties encountering feminist en-
gagements with law are daunting, the prospects of abandoning law as a site 
of struggle are even more so. Furthermore, we must not lose sight of the 
transformative potential of legal intervention, on levels extending beyond 
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what we consider a “successful” legal outcome to be. What is required, in 
part, is a political and legal exercise of refusing the traditional categories 
and boundaries as an act of resistance in the struggle to achieve substantive 
equality.

Subjecting state failures, inaction, and neglect to constitutional scrutiny 
and pursuing test case litigation to establish positive duties flowing from the 
constitutional guarantee of equality and other rights, is a way of posing a di-
rect legal challenge to the dominant construction of the liberal, minimalist, 
and non-interventionist capitalist state. Again, as West argues,

it is often the unduly minimal state, not the unduly irrational state, that 
is the cause of the unaddressed wrongful group disadvantage caused by 
social circumstances, and it is thus the unduly minimal state, rather than 
the unduly irrational state, that might best be viewed as the target of the 
equal protection clause. 

She continues to explain that:

The failure of the state to take actions that alleviate the disadvantage 
caused to poor women and their children by virtue of the nonexistence of 
publicly funded child care, or the failure of states to enact appropriately 
progressive taxation schemes, or to enforce laws against criminal violence, 
or to enact laws against hate crimes, or to address the consequences of pri-
vate sphere racial discrimination, all appear as logical and straightforward 
targets of Equal Protection challenges, rather than as simply the inevitable 
consequence of private actions and a passive state, if we view state inaction 
rather than state action (or individual action) as the nub of the phrase.122 

Although the struggle to disrupt and transgress the boundaries of the 
playing field of equality rights necessarily encounters formidable obstacles, 
these should not deter us. As Mari Matsuda reminded us some years ago, 
feminists engage the law as a “tool of necessity.”123
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